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Exercise of Claims for Damages due to Non-Payment or Understatement of
Subsidies for Non-Public Educational Institutions from the Perspective of
Judgments of the Supreme Court

This article presents the analysis of judgments of the Supreme Court and statements of the
doctrine on the exercise in civil proceedings of the claim to protect the financial interests of
entities running non-public educational institutions in connection with payment of understated
educational subsidies referred to in Article 90 of the Act of 7 September 1991 on the education
system. Judgments of ordinary courts and the Supreme Court make frequent reference to the
issue in question. However, despite a relatively high number of court opinions on the matter, a
uniform interpretative approach for resolving individual problems has not yet been developed.
This applies in particular to the issue of establishing a legal basis for enforcing, in a civil court,
claims based substantially on payment of an understated subsidy to an entity running an
educational institution, and this situation is reflected in legal questions referred to the Supreme
Court pursuant to Article 390 § 1 of the Code of Civil Procedure that directly refer to this issue.

Keywords: judgments of the Supreme Court, civil law, liability for damages, educational
subsidy
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Disputed Claim in Liquidation Proceedings of a Joint-Stock Company —
Commentary on the Judgment of the Supreme Court of 25 July 2023, Il CSKP
1053/22

In the commented judgment, the Supreme Court held that whenever a claim is the subject of
litigation, it should automatically be considered disputed within the meaning of Article 473 of
the Code of Commercial Companies. In practice, by this position, it negated the liquidator’s
authority to independently assess the claim in terms of its disputability, and assumed the
liquidator’s liability in the event that no deposit was made for the claim subject to litigation. It
is impossible to agree with these conclusions. The interpretation of the “disputed claim” notion
presented in the ruling is extremely formalistic and misguided, as it disregards the substantive
and legal aspects of the claim that are fundamental for the claim. Moreover, although the
Supreme Court nominally indicated that the issue of assessing the disputed nature of a claim in
the process of liquidating a company is the responsibility of the liquidators, in fact, by not taking
into account the systemic conditions of liquidation and the standards for assessing the due
diligence of liquidators, it deprived them of the competence to assess such a claim.
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Recognition and Confirmation of the Enforce Ability of a Foreign Arbitral
Award in Doping Disputes — Commentary on the Decision of the Supreme Court
of 3 March 2022, 11 CSKP 28/22

The commentary addresses the issue of recognition and confirmation of the enforceability of a
foreign arbitral award before a national court. The arbitral award was issued by the Court of
Avrbitration for Sport in Lausanne (in short: CAS) in an international doping dispute. The author
accepts the position of Supreme Court assuming the civil-law nature of the sports case in
question. However, the fact that the case under review was resolved without taking into account
international sports regulations indicating the exclusive competence of the CAS to hear doping
disputes, a party to which is a representative of a given country, does not allow both parties to
the arbitration procedure to be burdened with the consequences of the alleged failure to comply
with the 1958 New York Convention. The author also refers critically to the position of the
Supreme Court indicating the advisability of assessing the arbitrability of the cases in question
through the prism of the settleability, while under Article 1157 of the Code of Civil Procedure
it is possible to subject them to the cognition of arbitrators also on the basis of the property
criterion.
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Disposal of an Organized Part of the Enterprise — Commentary on the
Judgment of the Supreme Court of 12 May 2023, 11 CSKP 986/22

The author reviews (partially critically) the judgment of the Supreme Court pertaining to the
disposal of an organized part of the enterprise and, in particular, disagrees with the Supreme
Court’s view regarding the proposed degree of precision in determining the composition of an
organized part of the enterprise as a condition of validity of a preliminary agreement for the
sale of such organized part. The author does not share the Supreme Court’s view that it is
necessary for that purpose to single out particular components of such an organized part. In the
author’s opinion, the composition of such an organized part is then determined — absent a
contrary will of the parties or specific legal provisions — by the norm of Article 552 of the Civil



Code, provided that it is generally known what part of a greater entity (i.e. of a hitherto
enterprise) is to be so separated. Any economic complex that meets the criteria set forth in
Article 551 of the Civil Code constitutes an enterprise, thus also an organized part thereof.

Keywords: civil law, property law, obligations, enterprise, organized part of enterprise,
preliminary agreement
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Period of Limitation for the Limited Partner’s Claim for Profit Distribution —
Commentary on the Judgment of the Supreme Court of 13 January 2023, 111
CZP 98/22

First sentence of Article 119, setting a three-year period of limitation for business-related
claims, is one of provisions of the Civil Code that presents interpretation difficulties. The
hypothesis that this part of the provision is a real test (crux interpretationis) for any lawyer
dealing with the issue of limitation is justified. The commentary refers not only to the
assessment of the resolution of the Supreme Court, but attempts primarily to answer the
question whether the claims of partners in a partnership (commercial and civil), with the status
of an entrepreneur, for profit distribution are subject to this provision, and therefore expire
within three years.

Keywords: limited partner, partner in a commercial partnership and a civil partnership,
entrepreneur, period of limitation for a business-related claim, juridical question
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Admissibility of Advance Settlement of Commission under an Agency Contract

— Commentary on the Judgment of the Court of Appeal in Rzeszow of 13 May
2021, 1 AGa 124/20

In the commented judgment, the Court of Appeal in Rzeszé6w concluded that the application of
the advance commission settlement model, assuming that the agent refunds to the principal a
part of the advance received on account of the remuneration if the base on which the
commission is calculated is lower than the amount assumed for the purposes of calculating the
advance commission, breaches provisions of Article 7617 and Article 7614 of the Civil Code.
In the critical commentary on the judgment in question, the author indicates that refund of the
advance commission is beyond hypothesis of Article 7617 and Article 7614 of the Civil Code.
He also describes adverse practical consequences of the consolidation of the position presented
in the commented judgment.

Keywords: agency contract, agent, commission, advance payment, advance commission, del
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Right to Bring an Actio Pauliana in Bankruptcy Proceedings — Commentary on
the Resolution of the Supreme Court of 14 June 2023, 111 CZP 84/22

The commented resolution concerns the institution of actio Pauliana in bankruptcy proceedings.
The Supreme Court faced the question of whether the declaration of bankruptcy of a debtor
implies the loss of the right to bring an actio Pauliana by a creditor instead of a receiver. Until
now, the doctrine and jurisprudence held that only the receiver could bring an actio Pauliana
after the declaration of bankruptcy. The opinion on the issue of the support of the actio Pauliana
was similar. The position expressed in the commented resolution is quite different. According
to it, the declaration of the debtor’s bankruptcy does not result in the creditor losing its right to
bring an actio Pauliana.
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Removal of Matters Included at the Request of Minority Shareholders from the
Agenda — Commentary on the Judgment of the Supreme Court of 31 March
2023, 111 CSKP 1283/22

The commented judgment was issued in the case pertaining to declaring invalidity of a
resolution on removal from the agenda of matters that were included at the request of minority
shareholders, based on Article 400 § 1 of the Code of Commercial Companies. The resolution
was passed by the votes of majority shareholders, while the minority shareholders were against
it. The judgment of the Supreme Court deserves attention, as it sets up the standard of protection
of minority shareholders in all instances, where they request convening the general meeting of
shareholders with a certain agenda or including specific matters in the agenda of the general
meeting of shareholders already convened.

Keywords: joint-stock company, rights of minority shareholders, agenda, invalidity of a
resolution, general meeting of shareholders
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Acceptability of the Use of the Average Exchange Rate of the National Bank of
Poland in a Loan Agreement Indexed or Denominated in a Foreign Currency
— Commentary on the Judgments of the Supreme Court of 19 September 2023
1 CSKP 1495/22, 11 CSKP 1627/22 and 11 CSKP 1110/22

In the commented judgments of 19 September 2023 (Il CSKP 1495/22, 11 CSKP 1627/22 and
Il CSKP 1110/22), the Supreme Court allowed the use of the average exchange rate of the
National Bank of Poland in loan agreements indexed to and denominated in a foreign currency
instead of an abusive conversion clause. The position of the Supreme Court should be criticised
since in the Polish legal system there is no legal norm that could provide a basis for introducing



the NBP average exchange rate into a loan agreement. Such a norm cannot be derived from the
provisions referred to by the Supreme Court, i.e. Article 358 § 2 and Article 56 of the Civil
Code. Moreover, the acceptability of supplementing the agreement based on Article 56 of the
Civil Code, as a general provision, has been excluded in the case law of the Court of Justice of
the European Union.

Keywords: indexed loan, denominated loan, abusive clause, NBP average exchange rate
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Transfer of the Right to Use a Parking Space to Another Co-owner of the
Common Property — Commentary on the Decision of the Supreme Court of 18
September 2019, IV CSK 286/18

The commentary refers to the Supreme Court’s decision allowing the transfer of the right arising
from a quoad usum division agreement. Given the discourse conducted in legal doctrine and
jurisprudence, this commentary is primarily an analysis of the legal classification of quoad
usum division agreements and their legal framework.
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under the quoad usum agreement
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Combating Unfair Competition in the Context of Disclosure of Business
Information and Exchange of Economic Data. Case Law Review



The publication presents selected judgments of domestic courts in the context of disputes
between entities whose conduct may be assessed on the basis of the Act of 16 August 1993 on
combating unfair competition and the Act of 9 April 2010 on disclosure of business information
and exchange of business data. Both Acts were amended by the 2017 reform (see: Act of 7
April 2017 on the amendment to certain acts to facilitate debt recovery, Journal of Laws item
933, as amended) aimed at facilitating debt recovery. As a result, Article 17f on a new type of
act of unfair competition was added to the Act on combating unfair competition. The existing
case law has been reviewed against the background of this provision and the general clause in
Article 3 section 1 of that Act.
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Legal Definitions in Financial Law — Judgment of the Supreme Administrative
Court of 9 July 2024, 11 FSK 397/24. Judgment of the Quarter

The dispute subject in this case is a definition of the notion of a subsidy that the legislator used
in Article 17 section 1 point 47 of the Act of 15 February 1992 on Corporate Income Tax in the
context of issuing the tax ruling in relation to non-refundable public aid granted to the appellant
based on the Act of 29 September 2022 on the rules for the implementation of programmes to
support entrepreneurs in connection with the situation on the energy market in 2022—-2024 and
Resolution no. 1/2023 of the Council of Ministers of 3 January 2023 on the adoption of the
Government Programme “Aid to energy-intensive sectors related to sudden increases in natural
gas and electricity prices in 2022 and the annex to this resolution. The Supreme Administrative
Court concluded that, despite the absence of a relevant reference in tax law, the notion of a
subsidy should be understood in accordance with the definition included in Article 126 of the
Act of 27 August 2009 on public finance, as it should remain relevant within the field of
financial law.
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Challenges of a Multilingual Legal System — Commentary on the Judgment of
the Supreme Administrative Court of 22 February 2024, 11 FSK 714/21

The commented judgement raises an important issue of the admissibility of teleological
interpretation of international law using texts drawn up in foreign languages, which is important
from the perspective of the work methodology of an administrative judge. The Supreme
Administrative Court, emphasizing the importance of the purpose when interpreting the content
of an act of international law, drew attention to the need to use various language versions of the
act, other than the Polish one. This view, undoubtedly valid, should be accepted. However, the
position of the Court requires a commentary and leads to the conclusion that the established
methods of interpreting contemporary administrative law need to be changed

Keywords: double taxation treaties, international agreements, translation of a legal act,
multilingualism of legal texts
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Tariff of a Water Supply and Sewerage Company — Commentary on the
Judgment of the Supreme Administrative Court of 7 February 2024, | GSK
1223/23

The article analyses the judgment of the Supreme Administrative Court from the point of view
of three fundamental legal issues, namely: the need for the water and sewerage company to
generate necessary revenues, balance sheet depreciation and the definition of municipal
wastewater. The aforementioned issues are inextricably linked, as they constitute the basic
elements of the tariff proposal. The author fully agrees with the Court’s argumentation relating
to the issue of balance sheet depreciation. It is coherent and takes into account the fundamental
rights of entrepreneurs operating in a market economy. Nevertheless, the inconsistent views of
the Supreme Administrative Court on the concepts of profit and profitability from the point of
view of the essence of the tariff proceedings have been called in question. The manner of the
presented interpretation of the definition of municipal wastewater was subjected to constructive
criticism. In the author’s opinion, it shows the features of contra legem interpretation and is
inconsistent with EU law.
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Inadmissible Restriction on the EU Freedom of Establishment Arising from the
Conflict of Laws Real Seat Theory — Commentary on the Judgment of the Court
of Justice of 25 April 2024, C-276/22, Edil Work 2 Srl, S.T. Srlv STE Sarl

The judgment in case C-276/22, Edil Work 2 Srl is another important statement of the Court of
Justice on companies exercising freedom of establishment guaranteed by the Treaty, and the
application to companies of special national legislation pertaining to so-called pseudoforeign
companies. In this judgment, issued in response to the request for a preliminary ruling from an
Italian court, the Court of Justice continues its liberal line of judgments to date initiated by the
judgment of 1999 in Case C-212/97, Centros, which also includes the judgment in Case C-
106/16, Polbud, having a direct effect on the Polish legislation. In the judgment in case C-
276/22, Edil Work 2 Srl, the Court of Justice assessed the Italian conflict of law rule pertaining
to a special wcase of a company registered in another country, but having its “seat of the
administration” or its “principal object” in Italy, in terms of compliance with freedom of
establishment. This assessment was negative, which proves that unacceptable restrictions of
this freedom may also arise from private international law (conflict of law rules) of a Member
State that — in order to determine the law applicable to the company — refers to assumptions of
so-called real seat theory.
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