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Representation of a Partnership in a Dispute with Its Partner According to the 

Supreme Court’s Case Law 

This study is devoted to an analysis of the Supreme Court’s case law on the representation of a 

partnership in a dispute with its partner. With regard to this matter, divergent positions can be 

found in the existing case law of the Supreme Court. It is therefore appropriate to discuss the 

state of the existing case law in more detail and to contrast it with the statements made by legal 

scholars on this issue. 

Keywords: Supreme Court’s case law, partnerships, general partnership, general partnership 

representation 
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Due Care as a Criterion of Illegality or Guilt in Determining the Liability of a 

Management Board Member Towards the Company. Commentary on 

Judgment of the Supreme Court of 10 June 2021, IV CSKP 81/21 

The commentary discusses the criterion of illegality and guilt in the context of assessing the 

compensation liability of members of governing bodies towards the company. On the one hand, 

the Supreme Court rightly held that a management board member’s failure to exercise due care 

might constitute an unlawful act, while the obligation to act with due care should be derived 

from Article 201(1) of the Code Commercial Partnerships and Companies (CCPC), which states 

that the management board ‘manages the company’s affairs’. On the other hand, the Supreme 

Court wrongly tried to derive the criterion of illegality of a management board member’s 

actions also from Article 293(2) of the CCPC, which undoubtedly refers to the assessment of 

the guilt of a governing body’s member. Therefore, the Supreme Court did not explain the 

relationship between Article 293(2) and Article 201(1) of the CCPC when assessing the 

conditions for the liability of members of governing bodies towards the company in a situation 

where we believe that a specific failure to exercise due dare may constitute an unlawful act. 

According to the author, it was unnecessary for the Supreme Court to derive the criterion of 

illegality from Article 293(2) of the CCPC since the obligation of a management board member 

to exercise due care should be derived from the obligation to manage the company’s affairs, 

i.e., from the appropriate interpretation of Article 201(1) of the CCPC. 
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Procedural Succession in Connection with Demerger by Spin-off. Commentary 

on Supreme Court’s Decision of 30 April 2021, II CSK 5/21 

The commentary is an analysis of the issue raised in the Supreme Court’s decision of 30 April 

2021, II CSK 5/21. It boils down to the question whether, in a demerger by spin-off, the bidding 

company that becomes a party to court proceedings participates in the further part of these 

proceedings: alongside the demerged company, i.e., when both companies involved in the 

demerger co-participate, or instead of the demerged company, i.e., when only the bidding 

company continues to act in the proceedings. 

Keywords: demerger, spin-off, demerged company, bidding company, civil proceedings, 

procedural succession, co-participation 
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The Maximum Rate of Interest on Loans in the Light of the Civil Code. 

Commentary on Judgment of the Court of Appeal in Krakow of 17 May 2018, I 

ACa 1375/17 

The commentary concerns the Krakow Court of Appeal’s considerations about the maximum 

interest rate on loans provided for in the Civil Code and, consequently, determining a higher 

amount of interest than the maximum amount allowed under Polish law. The judgment 

underlines the essence of the Civil Code provisions on maximum interest rates on loans. As is 

generally known, companies without sufficient funds for their own development very often rely 

on external financing, including loans. Regardless of whether the loan is extended by foreign 

entities and whether there is a withholding tax, expenses for the repayment of loans and other 

liabilities are not tax deductible expenses under Article 16(1)(10) of the Act of 15 February 

1992 on Corporate Income Tax. For the borrower, an expense will only arise when they 

reimburse, by way of repayment of the loan, cash representing repayment of the loan principal 

in excess of the amount of the loan received. The amended withholding tax provisions also aim 

to rigorously tax cross-border transfers of funds from companies within a group. As such, the 

provisions on withholding tax within CIT have been causing considerable agitation among 

taxpayers for several years, while the current credit market situation and the increase in loan 

interest rates make the above considerations very topical. 
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rates 
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Copyright Protection of the Result of a Screenwriter’s Work. Commentary on 

Judgment of the Court of Appeal in Warsaw of 24 October 2019, I ACa 651/18 

The commented judgment concerns one of the key problems of copyright law, namely the 

qualification of an intellectual creation as a work within the meaning of Article 1(1) of the 

Polish Act of 4 February 1994 on Copyright and Related Rights. Although some inconsistency 

can be found in the reasoning of the Court of Appeal in Warsaw, the judgment should be 

regarded as significant and precedent-setting. This is supported not only by the object of the 

Court’s analysis, namely the synopsis of a film series, but also by its taking into account the 

essence of the creative process of working on a film script. 
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Compensation for Unlawful Processing of Personal Data. Commentary on 

Judgment of the Regional Court Warszawa-Praga in Warsaw of 17 December 

2021, III C 1169/19 

In case of accidental disclosure of personal data to an unauthorized entity, which does not result 

in further inconvenience for the injured party, there is usually threat to personal interest such as 

privacy, not its violation. Therefore, having regard to the contents of Article 448 of the Civil 

Code, according to which compensation for harm is due if violation of personal interests took 

place, redress is not due in such cases. In the commented judgment, the Regional Court 

Warszawa-Praga in Warsaw incorrectly recognized that in the case there was a violation of 

personal interests in the form of privacy and freedom and granted redress under Article 448 of 

the Civil Code. Meanwhile, the basis for resolving the case should be Article 82(1) of the 

GDPR, which guarantees the right to compensation for material or non-material damage caused 

by an infringement of the general regulation. This is the special legal basis for obtaining 

compensation for damage (both material and non-material), which coexists with the general 

principles of civil law. The article comments on the judgment, defines the relationship between 

a violation of personal interests and unlawful processing of personal data, as well as indicates 

the possible supplementary scope of application of provisions of the Civil Code to 

compensation for non-material damage under Article 82(1) of the GDPR. 
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Effects of a Judgment Upholding a Payment Order in a Writ-of-Payment 

Procedure. Commentary on Judgment of the Court of Appeal in Bialystok of 20 

February 2013, I ACa 589/12 

In the adjudicating practice, there are cases in which the court of first instance issues a judgment 

upholding an order for payment in a writ-of-payment procedure. Such a determination is 

inconsistent with Article 505(2) first sentence of the Code of Civil Procedure, whereby a 

payment order in a writ-of-payment procedure loses its force in the part challenged with an 

objection. Therefore, a judgment upholding such a payment order is an empty judgment in terms 

of its contents, as it refers to a document that has been eliminated from legal circulation. An 

analysis of the previous pronouncements of appellate courts and the Supreme Court in similar 

cases leads to the conclusion that there is no uniform approach to the consequences of such an 

error made by courts of first instance. The author subscribes to the view expressed in the 

commented judgment, according to which, on the basis of the applicable provisions of the Code 

of Civil Procedure, the proper way to eliminate the above-mentioned defectiveness of a first-

instance court judgment is to file an appeal aimed at setting the judgment aside due to failure 

to examine the merits of the case. However, this is a highly undesirable state of affairs, as the 

need for appellate proceedings may be a source of a damage to both or one party to the 

proceedings, which damage must be redressed by the State Treasury. 
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Mixed Remuneration Models in Specific Task Contracts and in Construction 

Works Contracts. Commentary on Judgment of the Supreme Court of 15 

December 2021, III CSKP 127/21 

The commented judgment concerns the issue how the form of remuneration is determined by 

the parties to a specific task contract and a construction works contract. This remuneration may 

take the form of a model remuneration (as defined in the Civil Code): cost estimate, lump sum, 

but also other forms, such as mixed remuneration, as pointed out by the Supreme Court. The 

judgment gives special importance to the principle of freedom of contract (Article 353 1 of the 

Civil Code), but does not resolve whether and which provisions of the Civil Code should be 

applied if a mixed form of remuneration is applied, in particular when the remuneration is based 

on a combination of a lump sum and a cost estimate. 

Keywords: construction law disputes, specific task contract, construction works contract, 

mixed remuneration, principle of freedom of contract 
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Anti-Avoidance Rule; Interpretation of Transitional Provisions. Judgment of 

the Supreme Administrative Court of 22 August 2023, III FSK 494/23 

The Supreme Administrative Court analysed the admissibility of applying the anti-avoidance 

rule to a tax advantage that occurred while the clause was already in force, but resulted from an 

action taken before the provisions introducing it into the legal system came into force. The 

Supreme Administrative Court held that the interpretation of Article 7 of the amending act of 

13 May 2016 leads to the conclusion that only the time when the tax benefit is obtained is 

relevant for the applicability of the provisions of Articles 119a–119f of the Tax Ordinance. The 

judgment was issued in a case involving a real estate tax liability. However, it should be borne 

in mind that the issue at hand will be of considerable relevance to any cases in which the rule 

may be applied, particularly for determining income tax liabilities. 

Keywords: income tax, anti-avoidance rule, interpretation of intertemporal provisions 

----------------------------------------------------------------------------------------------------------------- 

dr Jan Szczygieł 

The author is an attorney at law in Poland (ORCID: https://orcid.org/0000-0001-8273-614X). 

Documenting the Transfer of Funds from the Donor to the Donee as a 

Condition for Exemption from Inheritance and Donation Tax. Commentary on 

Resolution of a Panel of Seven Judges of the Supreme Administrative Court of 

20 March 2023, III FPS 3/22 

In the commented resolution, a panel of seven judges of the Supreme Administrative Court 

refers to an issue of significant importance both for theory and practice of taxation on money 

transfers among close family members. The way the transfer of funds by the donor to the donee 

is documented, and consequently the legal nature of the expression used in the second condition 

for using the tax exemption in question, determines the admissibility of the donee’s benefitting 

from the tax exemption referred to in Article 4a(1)(2) of the Act on Inheritance and Donation 

Tax. The resolution of the panel of seven judges of the Supreme Administrative Court 

definitively resolves the legal issue whether the requirement to document the donation made is 

a conditio sine qua non for benefitting from the exemption in question or whether this 

requirement should be treated only as a technical condition aimed at confirming the fact that 

the donation has actually been made. 

Keywords: inheritance and donation tax, donation agreement, requirement of documentation, 

donor, donee 
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Limitation of the Taxpayer’s Liability in Case of the Tax Remitter Understating 

or Failing to Report the Tax Base in Personal Income Tax in the Context of the 

Protective Function of Tax Rulings. Commentary on Judgment of the Supreme 

Administrative Court of 14 February 2022, II FSK 210/19 

The limitation of a taxpayer’s tax liability in case of the tax remitter understating or failing to 

report the tax base, as provided for in Article 26a(1) of the Tax Ordinance, causes growing 

divergences in the case law of administrative courts. These are essentially due to the way the 



abovementioned provision is formulated. However, the defective drafting does not justify the 

broad approach to the limitation of the taxpayer’s liability adopted in the commented judgment. 

The ruling itself was correct considering the facts of the case, however, its justification 

contained argumentation the acceptance of which would not only lead to questioning the basic 

assumptions of the ax liability system, but also to determining the liability of the taxpayer in a 

manner contrary to constitutional standards. 
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The GDPR and Checking Employees’ Social Media Behaviour During Leisure 

Time. Commentary on Judgment of the Provincial Administrative Court in 

Warsaw of 5 August 2022, II SA/WA 190/22 

The commented judgment of the Provincial Administrative Court in Warsaw deserves attention 

due to the wealth of issues at the interface of labour law and personal data protection. It is one 

of the few determinations in Poland addressing the problem of the permissibility of checking 

employees’ social media behaviour outside their working time, on the basis of internal codes 

and sets of rules of the enterprise’s (employer’s) media policies. The judgment of the Provincial 

Administrative Court in Warsaw addresses these issues in the context of the processing of 

personal data of employees subjected to such monitoring. This is a novelty, as until now these 

cases have only been examined from the point of view of the employee’s right to privacy. This 

judgment also concerns the freedom to determine the criteria for collective redundancies and, 

in particular, whether elements of an employee’s private life disclosed in the public space can 

be such criteria. 
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Possibility of a Competition Authority Applying the Provisions Prohibiting 

Abuse of Dominant Position to Concentrations of Undertakings. Commentary 

on Judgment of the Court of Justice of 16 March 2023, C-449/21, Towercast 

SASU v. Autorité de la concurrence, Ministre chargé de l’économie 

The commented judgment addresses the issue of the competence of a competition authority to 

apply the provisions that prohibit abuse of dominant position to concentrations of undertakings. 

The Court of Justice addressed this issue in the judgment in case C-449/21, Towercast, and held 

that a competition authority has the power to apply Article 102 TFEU (and similar national 

provisions) to a transaction which does not meet the turnover criterion of Article 1(2) of 

Regulation 139/2004 on the control of concentrations between undertakings and has not been 

analysed under Article 22 of that regulation. Following the interpretation of Article 102 TFEU 

expressed in its previous case law, the Court took the view that a national competition authority 

may examine a concentration which does not have an EU dimension and is not subject to 

analysis on the basis of national merger control rules (and on which no reference to the 

European Commission has been made under Article 22 of Regulation 139/2004) in the light of 

the rules prohibiting abuse of positions dominant (Article 102 TFEU). The above issues 

undoubtedly have a significant impact on the position of competition authorities and private 

sector in the area of mergers. The wording of the Towercast judgment also shows differences 

between the EU and US approaches to the applicability of provisions on abuse of dominant 

position to concentrations between undertakings. This comment attempts to present arguments 

showing that the position expressed in the Towercast judgment is consistent with the 

teleological, historical, and systemic interpretation of Article 102 TFEU and Article 21(1) of 

regulation 139/2004. 
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