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Commercial Company Issues in the Recent Judgments of the Supreme Court. 

Case Law Review 

Some interesting conclusions on the interpretation of provisions of the Code of Commercial 

Companies can be found in the recent judgments of the Supreme Code. Decisions of the 

Supreme Court and arguments for their justification – in addition to their dogmatic nature – 

have a significant effect on the practical functioning of commercial companies in economic 

relations. Consequently, it seems appropriate to discuss recent judgments of the Supreme Court 

regarding companies in the case law reviews published in Glosa quarterly. This review includes 

an analysis of four judgments of the Supreme Court issued in 2023 and 2024, concerning the 

following issues in the area of commercial company law: representation of a limited liability 

company in a dispute or in the process of concluding contracts with management board 

members (Article 210 of the Code of Commercial Companies); the maturity of a company 

creditor’s claim for damages against a member of the management board (Article 299 § 1 of 

the Code of Commercial Companies); updating the obligation to place appropriate amounts to 

secure or satisfy disputable receivables in court deposit in the process of liquidation of a joint-

stock company (Article 473 of the Code of Commercial Companies) 

Keywords: judgments of the Supreme Court, commercial companies, representation of a 

capital company, liquidation proceedings, court deposit 
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Partial Invalidity of a Legal Transaction and a Guarantee Contract. 

Commentary on Judgment of the Supreme Court of 17 September 2021, V 

CSKP 166/21 

The commentary reviews the judgment of the Supreme Court pertaining to two issues: (1) the 

consequences of partial invalidity of a multi-party contract, where the rights and duties of one 



party proved invalid in full due to its improper representation, while the contract could still 

remain binding for its other parties thereto, and (2) the concept of a guarantee contract, as 

described in the judgment and its application to the facts of the case. The author supports the 

Supreme Court’s view with respect to the first issue, i.e. to the possibility of application in such 

a case of Article 58 § 3 of the Civil Code, while he criticizes the Supreme Court’s views 

regarding the concept of a guarantee contract and its applicability in the shape presented by the 

Supreme Court – to deciding the case. 
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Characteristics of the Contract of Guarantee. Commentary on the Supreme 

Court Judgment of 17 September 2021, V CSKP 166/21 

In the commented judgment, the Supreme Court attempted to formulate a general definition of 

contracts of guarantee. Up to now, such attempts have been done by legal doctrine indicating 

that a contract of guarantee is a contract by which the debtor (guarantor) undertakes – in case 

of the occurrence or non-occurrence of certain events (guarantee risk) – to fulfil a specific 

obligation to the creditor (beneficiary of the guarantee) to secure the beneficiary’s interests 

related to the guarantee risk. The Supreme Court’s conclusions are consistent with those of the 

legal literature, which indicates the development of a stable line of jurisprudence concerning 

the freedom to conclude contracts of guarantee other than those explicitly regulated by statutory 

provisions. The commented judgment deserves attention due to the theoretical significance of 

certain arguments presented in its justification, as well as the fact that it is one of few examples 

of the Supreme Court’s decisions regarding dispute concerning mergers and acquisitions. 

Keywords: contracts of guarantee, mergers and acquisitions, freedom of contract, guarantee 

risk 
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Admissibility of Appointing a Management Board Member as an Attorney 

under Article 210 § 1 of the Code of Commercial Companies. Commentary on 

the Judgment of the Polish Supreme Court of 22 February 2023 r., II CSKP 

785/22 

The commentary discusses the issue of representation of a limited liability company by a 

member of the management board appointed by the shareholders’ meeting as an attorney of the 

company, in light of the Supreme Court’s judgment of 22 February 2023 (II CSKP 785/22). 

The Author agrees with the position of the Supreme Court expressed in the judgment that 

granting such a power of attorney should be considered permissible. In the Author’s opinion, 

this is supported by the fact that the catalogue of persons to whom a power of attorney may be 

granted in Article 210 § 1 of the Code of Commercial Companies is not exhaustive, the 

exceptional nature of the provision and, what is especially important, a reduction of the risk of 

a conflict of interest since the shareholders are able in each case to examine a contract. In the 

commentary, the Author also analyses the issue of passing such a resolution in a simplified 

procedure (rather than at the shareholders’ meeting) and the issue of admissibility of granting a 

generic power of attorney (pełnomocnictwo rodzajowe). 
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Declaring a Legal Act Ineffective towards the Bankruptcy Estate. Commentary 

on Judgement of the Supreme Court of 20 February 2023, II CSKP 307/22 

Protection of the creditor against detrimental actions of the debtor is a solution that cannot be 

overestimated from the perspective of parties to legal transactions However, despite the long-

term presence of the institution of actio Pauliana in the provisions of the Civil Code and 

Bankruptcy Law its application in practice still remains a challenge. Interpretation doubts are 

due to the facts of a case that are the subject of the decision in the commented judgment: starting 

from the issues that are fundamental to recognising a legal transaction to be ineffective, such as 

the impact of establishment of mortgage encumbering the subject matter of the challenged legal 

action, on the assessment of the prerequisites that must be demonstrated in the actio Pauliana 

proceedings, through procedural issues related to the change of the claim by the bankruptcy 

receiver, to the issue of the actio Pauliana protection of future creditors. 

Keywords: actio Pauliana, bankruptcy proceedings, mortgage, modification of the claim, future 

claim 
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Intertemporal Aspects of Article 4462 of the Civil Code. Commentary on the 

Judgment of Supreme Court of 25 April 2023, II CSKP 574/22 

In the commented judgment, the Supreme Court resolved the issue of the insurer’s liability for 

loss that occurred before the effective date of Article 4462 of the Civil Code. The retroactive 

effect, granted to this legal norm by the legislator, gives rise to several disputes in doctrine and 

case law in the context of its compliance with the Constitution. The adjudicating panel found 

that the insurer’s liability for losses suffered before the entry into force of Article 4462 of the 

Civil Code is limited only to the factual circumstances where the insurer knew the amount of 

the sum guaranteed in advance, because only then it could have been taken into account in 

calculating the insurance premium. The author criticises the position of the Supreme Court, 

pointing out lack of legal basis for adopting the interpretation presented in the commented 

judgment. 

Keywords: family relationship, liability of insurer for damages, non-pecuniary loss, personal 

interest 
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Tax on Retail Sales in the Catering Industry – Judgment of the Supreme 

Administrative Court of 12 March 2024, I FSK 1840/23. Judgment of the 

Quarter 

In this case, the dispute subject is a legal classification of consumer sales of food and beverages 

carried out in the manner specified in the party’s ruling request, as a supply of goods referred 

to in Article 3 points 5 and 6 of the Act of 6 July 2017 tax on retail sales or a supply of services 

that is not subject to this Act, and thus whether the claimant is a payer of tax on retail sales. The 

Supreme Administrative Court concluded that sales of food and beverages at catering venues 

and food courts (dine-in sales) or take-away sales are catering services rather than sales of 

goods, regardless of whether after the purchase the meal is consumed on or off premises. 

Keywords: tax on retail sales, sales of goods, catering service, service provision, tax law 

interpretation 
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Tax Consequences of Mandatory Redemption of Bonds of a Bank in 

Resolution. Commentary on the Judgment of the Supreme Administrative Court 

of 14 September 2022, II FSK 402/22 

In the commented judgment, the Supreme Administrative Court ruled on the tax consequences 

of redemption of bonds issued by a bank going into resolution. The Supreme Administrative 

Court correctly assumed that mandatory redemption of bonds is not a profit-generating activity. 

Consequently, this activity is also tax neutral. As a result, bondholders do not earn tax income, 

nor are they entitled to classify the expenses as tax-deductible expenses in accordance with 

provisions of the Personal Income Tax Act. 

Keywords: resolution, redemption of bonds, tax-deductible expenses, payment, tax income, 
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Admissibility of a Ruling on the Liability of a Former Partner in a Partnership 

for Interest on Tax Arrears Accrued after the Taxpayer’s Legal Existence 

Ended. Commentary on the Judgment of the Supreme Administrative Court of 

27 July 2023, III FSK 440/22 

The commentary analyses the judgment of the Supreme Administrative Court, which indicates 

the inadmissibility of a ruling on the liability of a partner in a dissolved civil partnership, for 

interest accrued after the taxpayer’s legal existence ended. While the main hypothesis of the 

judgment should be considered correct, one cannot agree with the entire argumentation 

presented by the court. There are other arguments which also support the judgment, but are not 

directly presented in the justification. 
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Legal Classification of an Opinion of a Head of the Commune (Town Mayor, 

City President) on a Draft Mining Plant Operations Plan. Commentary on the 

Judgement of the Supreme Administrative Court of 7 October 2021, II GSK 

1207/21 

A mining plant operations plan is subject to approval, by way of a decision, by the mining 

supervision authority. An opinion of the commune’s executive authority (head of the commune, 

town mayor, city president) must be, inter alia, attached to the application for approval. During 

the initial stage of validity of the Geological and Mining Law of 2011, obtaining such an opinion 

was the duty of the authority approving the plan. As a result, requirements of Article 106 of the 

Code of Administrative Procedure applied to this opinion; it had the form of an appealable 

decision of the commune’s authority (subject to administrative court review). The legal status 

in this respect changed as of 1 January 2015. At present, the opinion shall be obtained by the 

entrepreneur before instituting the administrative proceedings, and after obtaining the opinion, 

the entrepreneur submits it together with the application for approval of the operations plan. 

The Supreme Administrative Court correctly held that conditions set forth in Article 106 of the 

Code of Administrative Procedure do not apply in this situation. 
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Foreign Language Descriptive Elements of a Trademark. Commentary on the 

Judgement of the Supreme Administrative Court of 4 October 2022, II GSK 

1014/22 

The commented judgment ended long-lasting proceedings regarding the refusal to grant 

protection for the ICE Coffee trademark. The application proceedings and the related 

proceedings before the administrative courts focused primarily on the issue of the 

descriptiveness of the sign subject to the application, and applicability of Article 7 section 1 

and Article 7a section 1 of the Act of 7 October 1999 on the Polish Language when examining 

absolute grounds for refusal to grant protection for a trademark. The commented judgment is 

the second judgment of the Supreme Administrative Court in the case. The opinion expressed 

in the commentary partially supports the opinion of the Supreme Administrative Court 

expressed in the judgment of 4 October 2022, II GSK 1014/22, while voicing doubts as to the 

first judgement of 4 November 2021, II GSK 1680/21. 

Keywords: cassation complaint, trademark, absolute grounds for refusal, trademark 

descriptiveness, Act on the Polish Language 
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Making Available to the Public of the Image of a Product in its Entirety and 

Creation of an Unregistered Design of a Part. Commentary on Judgment of the 

Court of Justice of 28 October 2021, C-123/20, Ferrari SpA v Mansory Design 

& Holding GmbH and WH 

In the commented judgment, the Court of Justice held that the making available to the public 

of the design of a product taken as a whole may, subject to certain conditions, lead to the making 

available to the public of the design of parts of that product. Since the requirement to make 

available separately designs of parts is not introduced, the judgment in question undoubtedly 

increases the attractiveness of protection offered by the unregistered industrial design system. 

At the same time, however, it introduces some uncertainty to the world of functional art, 

because it fails to properly take into consideration the specifics of this area of creative activity, 

which – to a great extent – is based on copying existing products. This commentary examines 

primarily the correctness of the position taken by the Court of Justice and related doubts. The 

issue associated with the requirement that parts of the product must be visible, emphasised by 

the Court, is also discussed. 
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