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Analysis of the Current Case Law of the Supreme Court on Companies

This review of case law discusses three judgments of the Supreme Court from 2023, which
analyse problematic issues relating to companies. The judgments presented in the review refer
to the following issues: representation of a company consisting in joint action of a member of
the management board and an authorized signatory (Article 205(1) and Article 373(1) of the
Code of Commercial Partnerships and Companies), legal and procedural effects of
transformation of an entrepreneur into a company (Articles 5841-58413 of the Code), and
conducting a general meeting.

Keywords: Supreme Court case law, power to act and sign on behalf of an entity [prokura],
companies, representation of a company, general meeting of company shareholders
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General Partner’s Liability for the Debts of the Limited Partnership.
Commentary to the Supreme Court’s Decision of 11 August 2022, I CSKP
733/22

The commentary critically discusses the decision of the Supreme Court (compliant with the
prevailing line of jurisprudence), wherein two alternative views were supported, i.e. (1) that a
general partner (a joint and several debtor, together with the limited partnership, towards the
limited partnership’s creditor) cannot raise its own defence based on the lapse of the statute of
limitations of a claim directed against such partner by the limited partnership’s creditor (where
it was only the partnership that was sued), and (2) that the limitation period does not start (or
does not run) until the enforcement against the limited partnership’s property proved ineffective
(Article 121 of the Civil Code, applied mutatis mutandis). The author considers both those
views to be incorrect; no reasons, no matter whether systemic or axiological, justify granting
protection to the creditor who neglected to take care of its own interests, i.e. where it failed to
sue a general partner when the creditor’s claim towards such partner was not yet barred by the
statute of limitations, while it was fully admissible to sue such partner also before the
enforcement against the limited partnership’s property proved ineffective.

Keywords: civil law, commercial law, general partnership, limited partnership, general
partner’s liability for the debts of the limited partnership, joint and several liability, subsidiary
liability
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Application of Article 108 of the Polish Civil Code to Actions of Members of
Corporate Representative Bodies. Commentary on Resolution of the Supreme
Court of 12 January 2022, 111 CZP 24/22

The issue of applicability of Article 108 of the Polish Civil Code to actions of members of
corporate governing bodies is one of the most controversial issues related to the representation
of legal entities. The author does not support the view expressed by the Supreme Court in the
Resolution of 12 January 2022, according to which the prohibition set out in Article 108 of the
Polish Civil Code applies to actions of members of corporate governing bodies (including the
situation when the same person acts as a member of the corporate governing body of one party
to a legal transaction and at the same time as an attorney or a member of a governing body of
the other party to such a legal transaction). The view expounded by the Supreme Court is
contrary to the theory of corporate governing bodies [Polish: teoria organow] expressed in
Article 38 of the Polish Civil Code. In addition, the issue in question has significant impact on
the practical functioning of legal persons. It is a market standard, especially in case of joint
ventures and/or various capital groups, that the same individuals serve as representatives of
different companies. As a consequence, when entering into contractual relationships, these




entities are often represented by the same individuals acting for and on behalf of such different
companies. In view of the above, in the author’s opinion, it is appropriate to present in more
detail the approach adopted by the Supreme Court in its recent ruling and elaborate on its
implications for legal practice.

Keywords: self-contracting, companies, actions of members of corporate governing bodies,
Article 108 of the Polish Civil Code
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Setting Aside a Resolution Imposing an Obligation to Make Additional
Contributions. Commentary on Judgment of the Court of Appeal in Poznan of
29 September 2022, | AGa 177/22

In the commented judgment, the Court of Appeal in Poznan touched upon several important
issues. First of all, the court correctly considered as contrary to good practices and detrimental
to the shareholder the resolution imposing on him the obligation to make additional
contributions when the company’s financial situation did not require such steps to be taken.
Undoubtedly, what also deserves approval is the fact that the court did not dismiss the claim
due to lack of formal locus standi on the part of the claimant whose right to vote and to
participate in the general meeting had been suspended. Depriving a shareholder of the right to
bring an action challenging resolutions seems to be contrary to the shareholder’s right to a fair
trial, which may ultimately result in depriving them of due protection of their rights. However,
the Court of Appeal in Poznan seems to have incorrectly considered as a violation of good
practices the fact that the claimant had not been notified about the convening of the general
meeting and its agenda, in the situation where — in connection with the proceedings to expel
him from the limited liability company — that shareholder’s right to participate in the general
meeting and to vote had been suspended. In this regard, it should be borne in mind that the
suspension of a shareholder’s rights to vote and to participate in the general meetings is in
principle a consequence of disloyal conduct of the shareholder. The suspension of share rights
is also intended to guarantee normal functioning of the company when proceedings for the
expulsion of the shareholder from the company are pending. Finally, the Court of Appeal in
Poznan incorrectly considered the resolution requiring additional contributions as contrary to
good practices only because the obligation to make additional contributions was imposed during
the time when proceedings to expel the claimant from the company were pending.

Keywords: companies, limited liability company, obligation to make additional contributions,
right to challenge a resolution, suspension of shareholder rights
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Legal Qualification of a Claim for Damages Arising from Non-performance of
a Contract. Commentary on Judgment of the Supreme Court of 25 March 2022,
11 CSKP 671/22

The commentary discusses the qualification of a claim for damages arising from non-
performance of a contract — either as a claim for damnum emergens (actual loss) or a claim for
lucrum cessans (lost profits). The legal classification of a claim for damages arising from the
non-performance of a contract — as falling within the scope of either damnum emergens or
lucrum cessans — is determined, inter alia, by the ratio values of parties’ counter performances.
Depending on the difference between these values, the creditor’s claim for damages under
contractual liability may either not arise at all or may have different statuses — a claim for
damnum emergens or a claim for lucrum cessans.

Keywords: damages, damnum emergens, lucrum cessans
References /

Czachorski W., Zobowigzania. Zarys wyktadu, Warszawa 2003.



Kalinski M., Szkoda na mieniu i jej naprawienie, Warszawa 2014.

Lemkowski M., Wykonanie i skutki niewykonania zobowigzan z umoéw wzajemnych,
Warszawa 2012.

Pajor T., Odpowiedzialno$¢ dtuznika za niewykonanie zobowigzania, Warszawa 1982.
Radwanski Z., Olejniczak A., Grykiel J., Zobowigzania — czg$¢ og6lna, Warszawa 2022.

Szpunar A., Odszkodowanie za szkod¢ majatkowa. Szkoda na mieniu i osobie, Bydgoszcz
1999.

Zoll F. [w:] System Prawa Prywatnego, t. 6, Prawo zobowigzan — cze$¢ ogolna, red. A.
Olejniczak, Warszawa 2018.

Beata Stryjewska

The author is an attorney at law (fmr. regional court judge), a participant in the doctoral seminar
conducted by the Institute of Law, SWPS University Social Sciences and Humanities in
Warsaw, Poland (ORCID: https://orcid.org/0000-0002-3035-9781).

Contractual Penalty for Breach of an Obligation Not to Act (to Refrain from
Acting). Commentary on Judgment of the Supreme Court of 18 August 2022,
Il CSKP 390/22

The commented judgment concerns the permissibility of stipulating a contractual penalty
[liquidated damages] for failure to perform an obligation not to act (to refrain from acting),
consisting in not terminating a lease for a specified period of time. The Supreme Court
considered that the legal construction used by the parties was not a contractual penalty, but a
contractual provision of a guarantee nature, since the obligation not to terminate the contract
does not correspond to the structural features of the contractual obligations, but instead
resembles the construction of compensation for loss of contract. The Supreme Court stated that
if the nature of the obligation does not allow its performance to be sought in natura using the
judicial path, then such an obligation cannot be linked to a contractual penalty. This position
raises doubts in the context of the permissibility of linking the contractual penalty (Article 483
of the Civil Code) to any form of non-monetary obligations (dare, facere, non facere, pati),
regardless of the manner of enforcement of the performance that is the subject of this obligation.
It also raises doubts in the context of the structural differences between a contractual penalty
and the institution of compensation for loss of contract. Finally, the Supreme Court indicated
in the commented judgment that, in some cases, it is permissible to apply the institution of
mitigation by analogy to contractual stipulations that are not contractual penalties in the strict
sense, which is also questionable.

Keywords: contractual penalty [liquidated damages], obligation not to act, enforcement of non-
monetary performances, compensation for loss of contract, mitigation
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Bank Account Hold in the Context of Permissibility of Accrual of Interest for
Use of Principal. Commentary on Supreme Court Judgment of 21 January
2021, 111 CSKP 80/21



In the commented judgment, the Supreme Court decided that the owner of a fixed term deposit
cannot claim deposit interest from the bank when the fixed term deposit was blocked by the
state authorities. In this situation, the bank was unable used these funds in banking transactions.
The author supports the arguments of the adjudicating panel, adding his own functional and
systemic arguments. In his interpretation, the notion of temporarily free funds, used in Article
726 of the Civil Code, refers only to those funds that may be the basis for legal transactions.

Keywords: fixed term deposit, bank account, deposit interest, account hold, money laundering
References /

Baczyk M. [w:] System Prawa Handlowego, t. 5C, Prawo umow handlowych, red. M. Stec,
Warszawa 2020.

Damasiewicz A., Przeciwdzialanie praniu pieniedzy oraz finansowaniu terroryzmu.
Komentarz, LEX 2010.

Daszczuk P. [w:] Kodeksowe umowy handlowe, red. A. Kidyba, Warszawa 2018.

Janiak A. [w:] Kodeks cywilny, t. 3, Komentarz. Art. 627-1088, red. M. Gutowski, Warszawa
2022.

Kociucki L. [w:] B. Bajor, L. Kociucki, J.M. Kondek, K. Kroélikowska, Prawo bankowe.
Komentarz do przepisow cywilnoprawnych, Warszawa 2020.

Kriskowska K. [w:] Kodeks cywilny. Komentarz, t. 4, Zobowigzania. Cz¢$¢ szczegdlna (art.
535-7669), red. M. Habdas, M. Fras, Warszawa 2018.

Pyziol W. [w:] System Prawa Prywatnego, t. 8, Prawo zobowigzan — czg$¢ szczegdlowa, red.
J. Panowicz-Lipska, Warszawa 2011.

Smykla B. [w:] Prawo bankowe. Komentarz, red. A. Mikos-Sitek, P. Zapadka, Warszawa 2022.

Sychowicz M. [w:] Kodeks cywilny. Komentarz, t. 4, Zobowigzania. Czg$¢ szczegdlowa, red.
J. Gudowski, Warszawa 2017.

Weronika Herbet-Homenda

The author is a PhD student at the Department of Commercial Law, University of Warsaw,

Poland, and an associate at BWHS Wojciechowski Springer 1 Wspolnicy sp.k. law firm
(ORCID: https://orcid.org/0000-0003-0255-9353).

Reversal of a Decision of the Polish Competition Authority Due to Procedural
Violations and the Admissibility of Continuing Antitrust Proceedings.
Commentary on Judgment of the Supreme Court of 11 October 2022, | NSKP
16/21

The commented judgment concerns the systemically relevant issue of the consequences of a
reverse and remand judgment of the competition and consumer protection court in terms of the
admissibility of continuing the antitrust proceedings previously concluded with the reversed
decision, validating the procedural irregularities ascertained during judicial proceedings, and



issuing a new decision during such proceedings. Despite major divergencies in case law, the
problem has not yet been analysed in depth or debated in the literature. The judgment of the
Supreme Court of 11 October 2022, | NSKP 16/21, provides an impulse for a discussion on
both current decision practice of the Polish competition authority and the current state of the
law in this regard.

Keywords: antitrust proceedings, reverse and remand judgment, competition and consumer
protection court, reversal of a decision of the Polish competition authority
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Refund of Excise Tax on the Export of a Passenger Car from Poland. Judgment
of the Supreme Administrative Court of 6 September 2023, | GSK 1660/19

The judgment presented here concerns the issue of excise tax on passenger cars, which has been
addressed in case law on numerous occasions, in the context of the movement of these goods
outside the Member State concerned. This time, the Supreme Administrative Court dealt with
the interpretation of Article 107(1) of the Act of 6 December 2008 on Excise Tax. This
provision establishes an individual’s right to refund of excise tax paid on a passenger car not
previously registered in Poland in accordance with the provisions on road traffic, if said
individual makes an intra-Community supply of or exports this car and submits an appropriate
application to the relevant head of tax office within a year of that intra-Community supply or
export.

Keywords: excise tax (excise duty), export of a passenger car, tax refund, interpretation of EU
law, CJEU
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Nature of the Supervisory Powers of the Polish Financial Supervision
Authority. Commentary on Judgment of the Supreme Administrative Court of
21 April 2022, 11 GSK 1057/21

The commentary relates to the supervisory powers of the Polish Financial Supervision
Authority (FSA). In particular, it discusses the legal basis for the FSA’s activities, the
conditions for supervisory interventions, the rules of evidentiary proceedings, and the legal
consequences of the Authority’s determinations. More broadly, the commentary refers to those
supervisory powers of the FSA which have the nature of administrative sanctions, serving
public administration authorities to enforce the performance of obligations arising from legal
norms or acts of applying the law. These sanctions vary in nature. Usually, the repressive
function is considered the main one, but the sanctions also have the following functions:
preventive, disciplinary, educational, coercive, compensatory, restitutionary, or stabilizing.

Keywords: Financial Supervisory Commission, administrative sanctions, evidence in
administrative proceedings
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Refusal to Pay a Financial Subsidy Under Governmental Programme
‘Financial Shield 2.0 of the Polish Development Fund for Small and Medium-

Sized Enterprises’. Commentary on Decision of the Supreme Administrative
Court of 14 October 2022, | GSK 1521/22

The subject of this article is a critical commentary on a decision in which the Supreme
Administrative Court (SAC) ruled that the Polish Development Fund’s refusal to pay a financial
subsidy under the government programme ‘Financial Shield 2.0 of the Polish Development
Fund for Small and Medium-Sized Enterprises’ did not constitute an act or action which could
be challenged before an administrative court. In the SAC’s view, firstly, the above-mentioned
action, despite its undoubtedly public nature, belongs to the sphere of civil-law relations, and
secondly, in connection with the implementation of these measures, the Fund was not equipped
either by statutory law or by the agreement issued pursuant to it to take actions of an
authoritative nature, including the issuance of administrative decisions. The commentary
criticizes the view expressed by the SAC, indicating, inter alia, that it is doubtful whether
performance of public tasks consisting in the disbursement of public funds by entities appointed
for this purpose acting in the sphere of private-law relations would result in depriving them of
the feature of acting in an authoritative manner. In this context, particular attention is paid to
the form of the act — the Polish Development Fund’s decision by means of which matters in the
scope in question are determined, and to the fact that these determinations concern public funds,
the disbursement of which is governed by the Public Finance Act. On the basis of the above, a
misinterpretation of provisions of the Act on the System of Development Institutions is
highlighted. It is explained that failure to specify in that Act the form of refusal to grant a
financial subsidy leads to the conclusion that such refusal should have the form of an
administrative decision. Furthermore, it is pointed out that the formalistic approach presented
in the commented judgment goes against the established legal order and the established line of
case law of administrative courts.

Keywords: NSA, financial subsidy, public tasks, acts or actions which can be challenged before
administrative courts, administrative decision
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Competences of the Member States in the Field of Monitoring Foreign

‘Indirect’ Direct Investments in the Law of the European Union. Commentary
on Judgment of the Court of Justice of 13 July 2023, C-106/22, Xella
Magyarorszdag Epitéanyagipari Kft. v. Innovicios és Technolégiai Miniszter

In the commented judgment, the Court of Justice determined that the scope of application of
the 2022 Regulation establishing a framework for the screening of foreign direct investments
into the Union is limited to investments in the Union made by enterprises established or
otherwise formed under the law of a third country. Therefore, it does not cover cases such as
those in the main proceedings, where the investment was to be made by a company established
under the law of a Member State and registered in an EU Member State, but actually controlled
by entities from a third country (‘indirect’ foreign direct investment). In such a case, the point
of reference is free movement in the internal market of the European Union.

Keywords: foreign direct investment, freedom of establishment, national interest, public order
and public security
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