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The author is an assistant professor at the Institute of Law Studies, Polish Academy of Sciences 

in Warsaw, Poland (ORCID: https://orcid.org/0000-0001-7133-5391). 

About Companies in the Supreme Court’s Recent Case Law 

In the presented study, three problematic issues related to the functioning of companies, which 

have been reflected in the Supreme Court’s recent case law, will be subjected to a broader 

analysis. In the substantive aspect, they concern various problem threads appearing in the 

interpretation and application of the provisions of the Act of 15 September 2000 – Code of 

Commercial Partnerships and Companies, i.e., representation of a company in actions to 

determine the non-existence of a resolution of the general meeting, acquisition by shareholders 

of the right to dividend, and the scope of court jurisdiction to review the resolutions on the 

payment of profit earned by the company and trading in shares of a limited liability company, 

in respect of which shares the company’s articles of association stipulated the admissibility of 

disposal subject to consent of the shareholders in the form of adopting a relevant resolution. 

Keywords: Supreme Court’s case law, companies, trading in shares of a limited liability 

company [Sp. z o.o.], representation of companies, dividend 
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Effects of a Court Decision Depriving a Member of the Management Board of 

a Limited Liability Company of the Function of a Manager. Commentary on 

Judgment of the Supreme Administrative Court of 22 July 2022, II GSK 

1377/20 



It is not uncommon for administrative courts to decide important legal issues in the field of 

private law. Some of them, including the commented judgment, concern the representation of 

a company without a management board. In it, the Supreme Administrative Court correctly held 

that a bankruptcy court judgment which prohibits a sole member of the management board of 

a limited liability company (Sp. z o.o.) from acting as a representative of the company results 

in a loss of capacity to perform this function, and outlined, in light of the theory of governing 

bodies, the effects of such a company being a party in administrative proceedings and litigation. 

This is not the only reason why this judgment is noteworthy. It also gives rise to an assessment 

of the opinion that the judgment in question does not result in the expiration of the manager’s 

mandate. 

Keywords: limited liability company, theory of governing bodies, function of a management 

board member, judgment of a bankruptcy court, expiration of mandate 
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‘Exhaustion of the Procedure Specified in Statute’: Considerations about the 

Contents of Article 145(1) of the Bankruptcy Law. Commentary on Resolution 

of the Supreme Court of 9 December 2021, III CZP 96/20  

In the resolution of 9 December 2021 (case III CZP 96/20), the Supreme Court commented on 

the impact of bankruptcy proceedings on court proceedings. It held that in order to exhaust the 

procedure referred to in Article 145(1) of the Act of 28 February 2003 – Bankruptcy and 

Restructuring Law, it is necessary to challenge the refusal to recognize the claim by lodging an 

objection with the judge-commissioner, and if the objection is not upheld – an appeal must be 

lodged with the bankruptcy court. Thus, the Supreme Court took the position that the creditor 

should fully exhaust all measures aimed at recognizing their claims on the list of claims and 

only in the event of failure, do they have the option to continue proceedings and pursue their 

claims through court proceedings.In the article, the author refers to the considerations of the 

Supreme Court, as well as indicates his own observations and comments regarding doubts about 

the interpretation of the commented resolution. He puts forward the thesis that conducting court 

proceedings in the form of a civil lawsuit and conducting bankruptcy proceedings at the same 

time may turn out to be unnecessary in many cases, because, as a rule, they have the same aim, 

i.e., obtaining an enforcement order regarding the same claim. He notices that the legislator has, 

in principle, provided for mechanisms preventing duplication of these proceedings, but they 

have to be properly interpreted and applied so that they are effective, which is the subject of the 

commentary. Finally, the author indicates those procedural law provisions where the legislator 

should take legislative action so that the rules relating to the simultaneous conduct of court 

proceedings and bankruptcy proceedings are unambiguous and clear for the parties to the 

proceedings, and above all for the courts. 

Keywords: court proceedings, bankruptcy proceedings, suspension of proceedings, exhaustion 

of the procedure specified by statute, resumption of suspended proceedings, summoning the 

receiver to participate in the case 
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The Importance of the Actual Degree of Wear and Tear of a Building for 

Determining the Sum Insured and the Amount of Loss in Compulsory 

Insurance of Farm Buildings. Commentary on Judgment of the Supreme Court 

of 16 October 2019, II CSK 437/18 

The view of the Supreme Court expressed in the commented judgement leads to the conclusion 

that when determining the amount of loss in compulsory insurance of farm buildings, reduction 

of the amount of compensation, calculated as the costs of restoring a building that is part of a 

farm to its previous condition, by the rate corresponding to its previous wear and tear is 

inconsistent with the essence of this method of calculating losses and unjustified in the light of 

applicable law. Loss should be calculated in accordance with Article 68(1)(1) of the Act of 22 

May 2003 on Compulsory Insurance, the Insurance Guarantee Fund and the Polish Motor 

Insurers’ Bureau (if reconstruction, repair or renovation of the building is not undertaken) or in 

accordance with Article 68(1)(2) of this Act (if reconstruction, repair or renovation of the 

building is undertaken) and should take into account the actual wear and tear of the building, if 

any, from the date when the insurance company’s liability commenced to the date of the loss. 

The upper limit of the defendant’s liability is the sum insured specified in the contract. 

Keywords: loss, compensation, sum insured, compulsory insurance, farm building insurance, 
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The Rebus Sic Stantibus Clause in a Construction Works Contract. 

Commentary on Judgment of the Court of Appeal in Katowice of 14 February 

2022, V AGa 399/20 

The issue of the revaluation of obligations or, more broadly, the impact of changing 

relationships on existing obligations is becoming increasingly important in today’s turbulent 

times. The subject of consideration in this study is primarily the relationship of the norm 

expressed in Article 632(2) of the Civil Code to the general rebus sic stantibus principle 

enshrined in Article 3571 of the Civil Code. A careful analysis leads to the conclusion that – 

contrary to the assertions in the commented judgment and some earlier statements in case law 

– Article 632(2) of the Civil Code is not a special provision in relation to Article 3571 of the 

Code. Consequently, both provisions can be applied to a contract for a specific task and, by 

analogy, to a construction works contract. 
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change of relationship 
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Resignation of a Member of a Multi-Member Management Board and the 

Creation of a Single-Member Board. Commentary on Decision of the Supreme 

Court of 27 May 2020, V CZ 22/20 

In the commented judgment, the Supreme Court puts forward a controversial thesis that the 

resignation of one member of a two-member management board does not lead to the creation 

of a single-member management board, even if it is permitted in the articles of association. 

According to the Supreme Court, such a board would only come into existence when a single-

member board were appointed. In view of the potentially negative impact of the commented 

judgment on legal practice, it is necessary to posit the thesis – supported by a detailed analysis 

of views expressed in legal scholarship and case law – that where the articles of association 

allow for a single-member management board, resignation of the remaining members of a 

multi-member management board automatically results in a single-member management board 

being created. The aim of this publication is to present the thesis that adopting the interpretation 



put forward by the Supreme Court constitutes a mistaken extension of the concept of non-

quorum management board as being incompatible with the general meeting’s resolution, 

despite its compliance with the articles of association. 

Keywords: non-quorum management board, single-member management board, resignation of 

a management board member 
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Enforceability of a Claim for the Payment of a Droit de Suite Royalty. 

Commentary on Judgment of the Court of Appeal in Warsaw of 26 May 2021, 

I ACa 106/21 

The purpose of the commentary is to take a position on the interpretation of the provisions of 

Polish copyright law concerning the enforceability of a claim for the payment of a droit de suite 

royalty, made by the Court of Appeal in Warsaw in its judgment of 26 May 2021, I ACa 106/21. 

According to the judgment, it is the entry into a contract creating the obligation to transfer 

ownership against the payment of a price, and not its performance, that determines the creation 

of a receivable. In the author’s opinion, the Court’s reasoning should be criticised because it 

disregards purposive and linguistic interpretation, both of which support the view that the droit 

de suite only materializes following the performance of the contract for the resale of the 

artwork. 
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Tax Consequences of Declaring a General Meeting Resolution on Profit 

Distribution and Dividend Payment Non-Existent. Judgment of the Supreme 

Administrative Court of 4 April 2023, II FSK 1481/22 

The judgment presented here relates to the issue of tax consequences of legal transactions 

carried out in the sphere of private law, which issue has been repeatedly raised in case law. In 

this case, the dispute concerned the tax consequences of declaring a resolution of the general 

meeting in the matter of profit distribution and dividend payment to be a non-existent 

resolution. In the light of Article 22(1) and Article 26(1) of the Act of 15 February 1992 on 

Corporate Income Tax, tax on dividends is a flat-rate tax, and its amount expressed in money 

depends on the income obtained. This tax is in principle collected by the entity which pays the 

dividend. The amount and conditions of dividend payment are decided – in the light of Article 

193(1)-(4) of the Act of 15 September 2000 - Code of Commercial Partnerships and Companies 

– by the provisions of a resolution of the general meeting of a limited liability company. In the 

judgment presented here, the Supreme Administrative Court dealt with the issue of tax 

consequences of a non-existent resolution of the general meeting. The court found this 

resolution to be non-existent on the grounds that it was adopted with the participation of entities 

that could not be considered shareholders of that company. This is because their earlier 

agreement to purchase shares in the limited liability company was invalid due to the purchasers’ 

lack of the authorization required in their case from the minister in charge of internal affairs, 

pursuant to Article 3e(2) and Article 6(1) of the Act of 24 March 1920 on the Acquisition of 

Real Estate by Foreigners. 

Keywords: income tax, profit distribution, dividend payment, invalidity of general meeting 

resolution, non-existent general meeting resolution 
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The Level of Tax on Foodstuffs Depending on the Content of Sugars and 

Sweeteners. Commentary on Judgment of the Administrative Supreme Court of 

22 November 2022, III FSK 934/22 

In the commented judgment, the Supreme Administrative Court refers to an issue which is 

relevant for both theory and practice: determining the amount of the tax on foodstuffs (the so-

called sugar tax) based on the content of sugars and sweeteners added by the beverage 

manufacturer at the production stage. It is an important statement of the judiciary with regard 

to the method of calculating the tax, according to which the amount of naturally occurring 

sugars is irrelevant for calculating tax on foodstuffs. According to the author, the legislator 

explicitly excluded naturally occurring sugars from the object of taxation. Consequently, none 

of the provisions regulating tax on foodstuffs constitutes the basis for extending the obligation 

to pay tax to include this category of foodstuffs. This conclusion stems not only from the 

linguistic interpretation of Article 12a(1) of the Act of 11 September 2015 on Public Health and 

Article 12b(1) of this Act, but also from a systemic and teleological interpretation. 

Keywords: tax on foodstuffs, sugar tax, Tax Ordinance, sugars, sweeteners 
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The Polish Development Fund as an Entity Performing Public Tasks. A Voice 

in the Discussion Provoked by Case Law of the Supreme Administrative Court 

In the case law of the Provincial Administrative Court in Warsaw, which has jurisdiction to 

review the process of provision of public information by the Polish Development Fund (PFR 

SA), there is a tendency to treat PFR SA, even though it is a business entity, as an entity 

performing public tasks and managing public funds, and therefore obliged to provide public 

information in this respect. Unfortunately, recent decisions of the Supreme Administrative 

Court (SAC) may be the basis for weakening this tendency as they somewhat relativize the 

public-law classification of activities and the state of law. This is one possible reading of the 

contents of the Supreme Administrative Court’s judgment repealing and remanding for re-

examination decisions of the Provincial Administrative Court ordering PFR SA to provide 

public information. In the article, the authors indicate that in addition to deepening the 

constitutional law problems with identifying new organizational entities that use of public funds 

and authority, an additional adverse effect of this judgment of the SAC will be preventing access 

to up-to-date public information. Review over current activities of public entities will be 

weakened and access to public information delayed by procedural skirmishes in-between 

various instances of administrative justice. Such a situation is incompatible with the concept of 

a rule of law state. Similarly incompatible with this concept is the recognition that PFR SA’s 



decisions in individual cases within the area of management of public funds and the distribution 

of public aid indeed are not subject to review by an administrative court or any other domestic 

court. 

Keywords: Polish Development Fund (PFR SA), access to public information, administrative 

authority in the functional sense, administrative court jurisdiction to review individual decisions 

of PFR SA, judicial review of administration, administration resorting to private law forms, 

privatization of public tasks 
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