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Tenant-Owners’ Associations in Recent Case Law of the Supreme Court

In recent case law of the Polish Supreme Court, it is possible to notice a few interesting
statements on the interpretation of the Act of 24 September 1994 on the Ownership of Premises.
They have a significant bearing on practice, as on their basis it is possible to distinguish the
Supreme Court’s preferred manner of resolving the problematic issues that relatively often
surface in the operation of tenant-owners’ associations. Recognizing the practical and dogmatic
importance of Supreme Court’s adjudicating activity in matters relating to tenant-owners’
associations, this review of case law will discuss in detail three Supreme Court judgments from
2021-2022 that discuss the liability of persons who co-own premises in fractional parts for
obligations towards the tenant-owners’ association, challenging resolutions adopted by the
tenant-owners’ association in the so-called mixed procedure of adoption of resolutions by the
owners of premises in the association, and changing the size of shares in the association as a
result of applying a new method of determining the area of the building, which led to a change
in the areas of individual premises.
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The Burden of Proof of Making a Declaration of Intent in Electronic Form.
Commentary on Judgment of the Court of Appeal in Krakow of 23 May 2022, |
AGa 319/20

In line with the general rule of the Polish Civil Code (CC), a declaration of intent to be effective
should be communicated to the addressee in such a way that they are able to acquaint
themselves with its contents (Article 61(1) of the CC). The method of filing declarations
(messages, statements, etc.) made electronically differs from the traditional filing of
declarations. The concept of ‘uploading” a declaration ‘into the means of electronic
communication’, referred to in Article 61(2) of the CC cannot be directly paralleled with the
receipt theory observed in traditional transactions (e.g., with the post office as intermediary).
This divergent interpretation has a significant impact on the distribution of the burden of proof,
which in the latter case is more compound. The ‘receipt’ of a notice transmitted by electronic
means is completed when the addressee can retrieve it in a way justifying legitimate reliance in
the common sense that the addressee could reasonably be expected to obtain access to it without
undue delay. The risk of a malfunctioning electronic system is borne by the one who uses it.
Thus, it is sufficient if the sender proves that they have accomplished all the steps necessary for
the addressee in the ordinary course of events to get acquainted with these data. On the other
hand, the addressee is supposed to prove the reverse facts if they deny successful filing.
According to Polish legal academics, the right of avoidance is a formative right. Its exercise
does not require participation of the other party to be effective. The risk in the notice of
avoidance is borne by the party who, by its behaviour inconsistent with the contract, caused the
need for unilateral contract cancellation. The plaintiff’s behaviour should be evaluated based
on the declaration theory. As a result the dispatch of the notification suffices to preserve the
respondent’s rights. Consequently, Article 61(2) of the CC does not apply in the commented
case. The plaintiff should have proven the grounds for avoidance and the fact that a relevant
notification had been dispatched, or, alternatively, that there was no need to make such a notice
under the circumstances.
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Admissibility of Determining that a Resolution Has Been Adopted by the
General Meeting under Article 189 of the Code of Civil Procedure. Critical
Commentary on the Resolution of the Supreme Court of 20 January 2022, 111
CZP 17/22

Votes defectively cast by shareholders in the process of adopting a resolution may constitute
grounds for declaring the resolution invalid or revoking it on the basis of Article 422 et seq. of
the Code of Commercial Partnerships and Companies. However, it is also possible that these
votes, taken into account in the process of determining the outcome of the vote on the resolution,
will determine the conclusion that the resolution was not adopted by the general meeting. This
situation is addressed in the commented ruling. In it, the Supreme Court took a categorical
position that it is not permissible for the court to determine, in a ruling under Article 189 of the
Civil Procedure Code, that a resolution of the general meeting was passed if the minutes state
that the resolution was not passed. However, the conclusions of the ruling do not deserve
approval and require a polemic.

Keywords: resolution, general meeting, challenging a resolution, statement of claim,
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Sale in Bankruptcy Proceedings. Commentary on Decision of the Supreme
Court of 24 June 2019, 111 CSK 259/17

The decision concerns the assessment of an agreement to separate and sell a residential unit as
a sale that has an execution effect i.e. obtaining an object without encumbrances established for
the benefit of creditors. In practice, resolving this issue comes down to giving primacy to the
interest of one group of persons. Namely, the purchaser of the residential unit or the creditor
secured by a mortgage. The commented decision is an example of a different solution than the
one adopted so far in the case law of the Supreme Court. In the decision, an agreement for
separation and sale of a residential unit was denied the status of an agreement for sale in
bankruptcy proceedings that has an execution effect.

Keywords: sale in bankruptcy proceedings, execution effect (of sale agreement), bankruptcy
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Application of Article 98(2) and Article 101(3) of the Family and Guardianship
Code to the Exercise of Voting Rights Attached to Shares. Commentary on
Supreme Court Judgment of 14 February 2019, IV CSK 100/18

This article analyses the issue of parents exercising voting rights attached to shares as statutory
representatives of minors. The question is whether the requirement of a court’s approval for
actions exceeding the scope of ordinary management is applicable to the exercise of voting
rights attached to shares. The thesis is put forward that voting during general meetings is an
action in the scope of managing the minor’s assets, therefore in some cases a prior court’s
approval is necessary. This paper discusses also the issue of ineligibility of parents’ legal
representation of a minor in the exercise of voting rights attached to shares in situations
determined in Article 98(2) of the Family and Guardianship Code, for instance, where a parent
acts simultaneously in the name of more than one minor participating in the adoption of a
general meeting resolution. The author argues in favour of applicability of Article 98(2) of the
Family and Guardianship Code in such situations, but limited to only such instances where even
potential risk of conflict of interests arises between the persons listed in Article 98(2) of the
Family and Guardianship Code.
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The Insurer’s Liability for Damage Caused by Contamination of the Road with
Engine Oil. Commentary on Resolution of Supreme Court of 20 January 2022,
111 CZP 9/22

In the commented resolution, the Supreme Court assumed that the insurer with which the
perpetrator of a motor accident entered into the obligatory motor third-party liability insurance
contract is liable to the road administrator for the damage in the form of contamination of the
road with engine fluids. The author supports the decision of the adjudicating panel, pointing to
arguments of a functional and systemic nature, which support the thesis expressed in the
resolution. Nevertheless, in his opinion, doubts are raised by the suggestion that the liability of
the perpetrator of a traffic accident towards the road administrator is strict liability.

Keywords: motor third-party liability insurance, road administrator, damage to the road
References

Bieniek G. [w:] Kodeks cywilny. Komentarz, t. 3, Zobowigzania. Czg$¢ ogolna, red. J.
Gudowski, Warszawa 2018.

Fras M., Orlicki M., Kompensacja kosztéw uprzatniecia pozostalosci po wypadku
komunikacyjnym przez ubezpieczyciela OC posiadaczy pojazdow mechanicznych,
,»Wiadomosci Ubezpieczeniowe” 2021/1.

Kalinski M., Szkoda na mieniu i jej naprawienie, Warszawa 2014.

Kuzmicka-Sulikowska J., Zasady odpowiedzialnos$ci deliktowej w §wietle nowych tendencji w
ustawodawstwie polskim, Warszawa 2011.



Machnikowski P. [w:] Zobowigzania, t. 1, Przepisy ogdlne i powigzane przepisy Ksiegi I KC.
Komentarz, red. P. Machnikowski, Warszawa 2022.

Raczynski A. [w:] Kodeks cywilny, t. 3, Komentarz Art. 627-1088, red. M. Gutowski,
Warszawa 2022.

Szczerbowski J., Szkoda czysto majatkowa w kontek$cie unifikacji prawa prywatnego w
Europie, Olsztyn 2013.

Szczerbowski J. [w:] Kodeks cywilny. Komentarz, red. M. Zatucki, Warszawa 2020.

Wisniewski T. [w:] Kodeks cywilny. Komentarz, t. 3, Zobowigzania. Cze$¢ ogolna, red. J.
Gudowski, Warszawa 2018.

Zelek M. [w:] Kodeks cywilny, t. 2, Komentarz. Art. 353-626, red. M. Gutowski, Warszawa
2022.

Slawomir Szejna

The author is a PhD student at the Faculty of Law and Administration, University of Silesia in
Katowice, Poland (ORCID: https://orcid.org/0000-0002-4219-5884).

Specifying the Maximum Total Amount of Liquidated Damages or the End Date
of Their Accrual as a Prerequisite for Validity of Liquidated Damages.
Commentary on Supreme Court Resolution of 9 December 2021, 111 CZP 16/21

The subject of this commentary is an analysis of the resolution of the Supreme Court of 9
December 2021, 111 CZP 16/21. In this resolution, the Supreme Court dealt with an issue which
is contentious in legal scholarship and established in case law, namely the permissibility of
stipulating liquidated damages for delay as a percentage of the value of the contractual
remuneration, without specifying the maximum total amount of such damages or the end date
for their accrual. This publication is intended to approve the operative part of the resolution in
question and to supplement the argumentation of the Supreme Court.

Keywords: liquidated damages (contractual penalty), maximum total amount of liquidated
damages (contractual penalty), prerequisites for the validity of liquidated damages (contractual
penalties), specified sum
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Abuse of Rights in the Context of the Anti-Avoidance Rule. Judgment of the
Supreme Administrative Court of 1 December 2022, | FSK 1439/22

The institution of abuse of rights was regulated by the Polish legislator on 15 July 2016, when
Article 5(4) and (5) of the Act of 11 March 2004 on Value Added Tax entered into force.



However, this is not a new construction in the national system, as it has existed in the case law
of the Court of Justice of the European Union for years. In its judgment of 14 December 2000,
C-110/99, Emsland-Stirke GmbH v. Hauptzollamt Hamburg-Jonas, the Court of Justice
identified two elements necessary for a finding of an abuse of rights: (1) a combination of
objective circumstances in which, despite formal observance of the conditions laid down by the
Union rules, the purpose of those rules has not been achieved; and (2) a subjective element
consisting of the intention to obtain an advantage from the Union rules by creating artificially
the conditions for obtaining it. This concept has been implemented in value added tax cases in,
inter alia, judgments of the CJ of 21 February 2006, C-255/02, Halifax plc, Leeds Permanent
Development Services Ltd and County Wide Property Investments Ltd v. Commissioners of
Customs & Excise; 17 December 2015, C-419/14, WebMindLicenses kft v. Nemzeti Ado- és
Vambhivatal Kiemelt Ado- és Vam Féigazgatdsag or 15 September 2022, C-227/21, HA.EN. Is
it therefore permissible for tax authorities, in cases from before the aforementioned national
provisions entered into force, to invoke an abuse of rights by taxpayers? What is the relation of
the institution of abuse of rights to the anti-avoidance clause referred to in Articles 119a-119f
of the Act of 29 August 1997 - Tax Ordinance? The Supreme Administrative Court attempted
to answer these questions in the presented judgment.

Keywords: Tax Ordinance, value added tax, abuse of rights, anti-avoidance clause
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Systemic Nature and Efficiency of Protection in Cases Related to an Excessive
Length of Administrative Proceedings (Inactivity of the Administrative
Authority). Commentary on Resolution of the Supreme Administrative Court of
7 March 2022, 11 OPS 1/21

The Supreme Administrative Court took an overly restrictive position in the commented
resolution. It stated that a complaint about the excessive length of administrative proceedings
filed after the end of unlawful delay in dealing with the matter must be rejected. This attitude
does not merit approval because it ignores the need for systemic interpretation of the applicable
laws and regulations. If one agrees with such a position, this questions the efficiency of
protection provided by administrative courts and the possibility of exercising constitutional
right of an individual to compensation from the administration.

Keywords: unlawful delay, administrative authority, to deal with a matter, subject of the
challenge, preliminary ruling in pursuing claims for damages, efficiency of protection
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Transferability of a Claim for Compensation for Expropriation and the Status
of a Party Within the Meaning of Article 28 of the Code of Administrative
Procedure in a Case Involving Determining Such Compensation. Critical
Commentary on Resolution of the Supreme Administrative Court of 30 June
2022, 1 OPS 1/22

The commented resolution addresses issues concerning the source of legal interest in
administrative law and the legal nature and transferability of a claim for compensation for
expropriation. The commentator explains the complex nature of the compensation claim,
treating it as a hybrid right of a mixed (administrative and civil law) nature. A dynamic and
pro-constitutional interpretation of the provisions, taking into consideration the interpenetration
of civil and administrative law norms against the background of the entire legal system, leads
the commentator to the conclusion that the right to compensation for expropriation is
transferable in accordance with general principles, both by universal and singular succession.
Therefore, the resolution deserves strong criticism and should be replaced by a new one, worded
to the opposite effect, which would take into consideration the existing body of case law
concerning full transferability of this claim, which at the same time would meet the needs of
contemporary civil-law and economic practice.

Keywords: expropriation, legal interest, legal nature of claim for compensation for
expropriation, assignment of claims, legal successors, public law character, civil law character
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Elements of Damage in Plant Variety Protection Cases. Commentary on
Judgment of the Court of Justice of 9 June 2016, C-481/14, Jorn Hansson v.
Jungpflanzen Griinewald

This commentary on judgment of the Court of Justice in case C-481/14 covers the issue of
determining the elements of damage in plant variety cases. Due to its characteristics, the
judgment can be applied more broadly — in all intellectual property cases. The author approves
of the judgment and discusses it, juxtaposing it with the divergent views of the Advocate
General. In conclusion, he postulates a broad application of the Court of Justice’s views,
especially with respect to the possibility of including individual expenses of the right holder in
the damage.

Keywords: plant variety protection right, intellectual property, damage, infringement of
intellectual property right, litigation
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Obligations of Intermediaries in Relation to Tourist Accommodation
Establishments. Commentary on Judgment of the Court of Justice of 27 April
2022, C-674/20, Airbnb Ireland UC v. Région de Bruxelles-Capitale

The commented judgment concerns the obligations of intermediaries in relation to tourist
accommodation establishments. These obligations stem from Belgian legislation which obliges
intermediaries, such as Airbnb, to provide the authorities, upon their written request, with
particulars of operators of tourist accommodation establishments, as well as information on the
number of overnight stays and the number of accommodation units operated by them during
the previous year. In the judgment, the Court of Justice held that there is no conflict between



the freedom to provide services and the obligation to provide information and therefore the
freedom does not preclude the obligation to collect and provide information. Several questions
and concerns have arisen against the background of this judgment. It is a legitimate question
whether a national provision establishing an obligation to provide such information does not
constitute a disproportionate restriction on the freedom of establishment of service providers in
the Member States and on the freedom to provide services in the European Union.

Keywords: lease, intermediary, property, contract, tax, information
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