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Selected Issues Concerning Entities Participating in Economic Transactions
Against the Background of Current Case Law of the Supreme Court

The case law of the Supreme Court has significant influence on contemporary economic
transactions. Indeed, it is undeniable that the preferences expressed in this case law as to how
to interpret individual normative solutions relating to the internal organization of economic
entities and external relations in which they take part have a direct bearing on the way economic
activity is pursued. Its tangible influence on economic practice justifies a closer discussion of
some of the relevant problem threads in this matter which have been reflected in recent case
law of the Supreme Court. This review discusses three judgements issued by the Supreme Court
in 2022. In terms of their substance, they concern diverse issues: the impact of dissolution of
marital community property regime on the status of a shareholder in a joint-stock company; the
claims of a cooperative savings and credit union (SKOK) against its former member; the scope
of permissible amendments to the articles of association of an investment fund that may be
made by the investment fund depositary under the procedure provided for by Article 68(1) and
(3) of the Act of 27 May 2004 on Investment Funds and the Management of Alternative
Investment Funds.

Keywords: companies, investment funds, cooperative savings and credit unions, marital
separate property regime, shareholder, amendment to articles of association of an investment
fund
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The Status of a Contract under Consumer Law. Commentary on Supreme Court
Judgement of 18 May 2022, Il CSKP 362/22

The commented judgment should be assessed critically to some extent. With regard to mixed-
purpose contracts, it properly determines the scope of application of the rules on abusive
clauses. Any direct link between the contract and the economic activity of a natural person is
sufficient to deprive that person of the status of consumer in relation to the concluded contract
and the protection against abusive clauses. This link does not have to be dominant. The
commented judgment, however, incorrectly solves the problem of the mixed status of parties to
the contract. If an entrepreneur concludes a contract with several entities (e.g., spouses), their
status — consumer or non-consumer — should be determined separately. In this situation, the
contract is not uniform.
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Reduction of a Contractual Penalty in an Action for Reimbursement of Said
Penalty. Commentary on Judgment of the Regional Court in Olsztyn of 5
December 2018, IX Ca 758/18

The judgment commented on concerns the possibility of reducing the contractual penalty after
it has been paid by the debtor subject to reimbursement. The main issue in the case was whether
the claimant could successfully bring a separate action to recover part of the penalty already
paid to the defendant. The essence of the proceedings boiled down to determining the form and
timing of the debtor’s request for a reduction of the contractual penalty. The court agreed with
the proposition that the penalty can be reduced as a result of an action brought by the debtor.
On the other hand, the court took a controversial view, which has been criticised in this
commentary, that reduction cannot occur after the penalty has been paid.

Keywords: contractual penalty (liquidated damages), reduction of contractual penalty, payment
subject to reimbursement, economic information bureau (register of bad debtors)
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Awarding Compensation Equal to the Hypothetical, Not Incurred, Repair
Costs. Commentary on Ruling of the Supreme Court of 16 December 2021, 111
CZP 66/2

In the ruling which is subject of this comment, the Supreme Court cited an established line of
case law according to which compensation calculated in accordance with the so-called cost
estimate method is the most correct solution. The essence of this construct — known as monetary
restitution — consists in awarding compensation equal to the hypothetical, not yet incurred, costs
of repair (usually of the damaged vehicle). The position of the Supreme Court should be
criticized, as the method of compensating for damage defended by the Supreme Court has a
number of shortcomings, among which the following should be mentioned: lack of legal basis,
violation of the constitutional principle of equality, defective objectivization of damage, and
the fact that it generates behaviours which are socially disadvantageous. It is particularly



surprising that the last circumstance — even though it was indicated in the facts of the case in
which the ruling was issued — was ignored by the Supreme Court.

Keywords: monetary restitution, cost estimate method, third-party liability insurance,
difference method, methods of compensating for damage, natural restitution, financial
compensation
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A Company as an Entity Obliged to Provide Public Information. Commentary
on Judgment of the Supreme Administrative Court of 7 July 2022, 111 OSK
1704/21

The obligation to provide public information borne by companies is highly controversial,
especially when the company’s shareholders are not local government units or the State
Treasury. As intended by the legislator, such a company is obliged to provide public
information if it implements public tasks or controls public property. In the commented
judgment, the Supreme Administrative Court set aside the judgment of the court of first instance
and returned the case to that court for reconsideration, pointing to the need to examine whether
the joint-stock company whose inaction was contested could be considered an entity obliged to
provide information. This judgment is an opportunity to explore the provision containing the
list of obliged entities in terms of the circumstances resulting in the obligation to provide public
information being imposed on private law entities. This analysis will enable suggestions of
legislative amendments to be formulated.

Keywords: public information, company, public task, controlling public property
References

Brzozowska-Pasieka M., Instytucja kultury jako podmiot zobowigzany do udost¢pniania
informacji [w:] M. Brzozowska-Pasieka, K. Pawlik, Dostep do informacji publicznej w
instytucjach kultury, Warszawa 2019.

Chmaj M. [w:] M. Bidzinski, M. Chmaj, P. Szustakiewicz, Ustawa o dostepie do informacji
publicznej. Komentarz, Warszawa 2015.

Cwikta M., Dostep do informacji publicznej w polskim zwiazku sportowym, ,,Przeglad Prawa
Handlowego” 2021/11.

Kaminska I., Rozbicka-Ostrowska M., Dostep do informacji publicznej, Warszawa 2007.

Kaminska I., Rozbicka-Ostrowska M., Ustawa o dostgpie do informacji publicznej. Komentarz,
Warszawa 2016.

Kwasniak A., Faktyczne i prawne ograniczenia w dostgpie do informacji publicznej na tle
rodzimego ustawodawstwa, ,,Roczniki Administracji i Prawa” 2019/2.

Kwasniak A., Informacja historyczna i1 archiwalna jako informacja publiczna w kontekscie
braku cechy aktualnosci, ,,Samorzad Terytorialny” 2022/1-2.



Pietras S.M., Szustakiewicz P., Podmioty zobowigzane do udzielenia informacji publicznej w
rozumieniu art. 4 ustawy z dnia 6 wrzesnia 2001 r. o dostepie do informacji publicznej, ,,Ius
Novum” 2011/4.

Pietrzykowski K., Glosa do uchwaty NSA z dnia 11 kwietnia 2005 r., I OPS 1/05, ,,Zeszyty
Naukowe Sadownictwa Administracyjnego” 2006/2.

Sarnecki P., Glosa do uchwaly NSA z dnia 11 kwietnia 2005 r., I OPS 1/05, ,,Przeglad
Sejmowy” 2005/6.

Taczkowska-Olszewska J., Dostep do informacji publicznej w polskim systemie prawnym,
Warszawa 2014.

Tarnacka K., Prawo do informacji w polskim prawie konstytucyjnym, Warszawa 2009.

Tomaszewska K., Dostep do informacji publicznej jako kategoria interesu prawnego jednostki
w regulacjach prawa administracyjnego, Warszawa 2015.

Tomaszewska K., Dostep do informacji publicznej w $wietle obowigzujacych i przysztych
regulacji, Warszawa 2019.

Wilk B., Spoétka handlowa jako podmiot zobowigzany do udostgpniania informacji
publicznych, ,,Rejent” 2015/8.

Tomasz KolanowsKi

The author is a judge of the Supreme Administrative Court of Poland (ORCID:
https://orcid.org/0000-0002-0439-4241).

Tax Base in Case of Sale of Real Property Acquired by Inheritance. Judgment
of the Supreme Administrative Court of 26 July 2022, 11 FSK 70/20

The taxation of sale of real property with personal income tax has been causing controversies
for years. Thanks, among other things, to the influence of case law of administrative courts, the
legislature made certain amendments to alleviate the burden of this tax so that it does not
become a wealth tax. Important amendments include a change in taxation when real property
is acquired by inheritance. The first one was including the period of the testator’s ownership of
real property in the five-year period that triggers the exclusion from taxation of its sale. The
second one was the ability to include inheritance-related burdens in the costs of the sale of the
real property. In view of the fact that the legislature did not enact relevant transitional provisions
regulating the case of persons who had sold real property prior to the introduction of these
amendments, they became the subject of reflections of the Supreme Administrative Court. The
presented judgment analyses the above problem in a broader context, emphasising the object of
taxation with personal income tax.

Keywords: Tax Ordinance Act, tax rulings (individual interpretations of tax law provisions),
personal income tax, sale of real property
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Transferability of Rights and Claims under the Decree on Land Ownership and
Use in the Capital City of Warsaw and of Legal Succession in Administrative
Law. Considerations Based on Judgments of the Supreme Administrative Court
of 29 August 2022: | OSK 707/20, I OSK 1717/20, 1 OSK 2034/20, | OSK
2875/20, and on Resolution of the Supreme Administrative Court of 30 June
2022, 1 OPS 1/22

In Poland, the transferability of rights and claims of former owners and their legal successors,
said rights and claims arising against the background of the communist nationalization carried
out by the Warsaw Decree of 26 October 1945, has so far not been questioned. This state of
affairs has recently been radically changed by four judgments of the Supreme Administrative
Court of 29 August 2022. Their analysis shows the revolutionary nature of judicial
interpretation, an arbitrary and very selective approach to a number of legal concepts such as:
a party in the Code of Administrative Procedure, legal interest, legal successors, right or claim.
The court questioned the procedural status as parties of an entire group of individuals and
companies that legally acquired the claims of the former owners and are involved in
administrative proceedings. The administrative court applied an extreme view about limited
possibility of succession in administrative law, ignoring the issues of administrative acts in rem
and a number of problems raised in legal scholarship. The authors point out the problems arising
at the intersection of civil and public law, which the Supreme Administrative Court failed to
take into account. They also point to the danger of infringing the principles of completeness of
the legal system and certainty of legal transactions.

Keywords: the Warsaw Decree, transferability of Decree-based rights and claims, legal
interest, party to administrative proceedings, right, claim, expectation in contract law, legal
succession in administrative law, administrative acts in rem, completeness of the legal system,
legal successors
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Correctness of an Instrument of Local Law on the Functioning of Pharmacies.
Commentary on Judgment of the Supreme Administrative Court of 28 April
2022, 11 GSK 397/22

The commentary refers to a judgment of the Supreme Administrative Court in which a
provincial court’s judgment regarding the resolution of a county council on the functioning of
pharmacies was revoked. The resolution regulated the opening hours of pharmacies and
pharmacy points. In the opinion of the provincial court, this regulation was lawful, but the
Supreme Administrative Court observed the problem of a potential breach of statutory
provisions to the extent this instrument of local law regulated pharmacy points. The



commentary contains considerations on this issue, as well as on the method of construction of
the legal basis and justification.
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Business Activity Ineligible for Support. Commentary on Judgment of the
Provincial Administrative Court in Krakow of 17 April 2019, | SA/Kr 194/19

The analysed judgment of the Provincial Administrative Court in Krakow was issued in a case
in which the applicant — a natural person — submitted an application for granting aid under the
sub-measure: ‘Support for the implementation of operations under the community-led local
development strategy’, which was part of the Rural Development Program 2014—-2020. The aid
was to be related to starting a business. As part of assessment of the application, the provincial
self-government performing the tasks of the managing authority — the minister in charge of
agriculture and rural development — decided to refuse to grant the aid. While reviewing the
aforementioned decision of the self-government, the court analysed the positions of the parties
to the proceedings. The activities planned by the applicant fell within the substantive scope of
the national implementing provisions regarding the granted aid. On the other hand, the
possibility of obtaining support was excluded by the norms of Community law which, in the
opinion of the court, define the scope of application of national provisions. As a result of this
analysis, the court dismissed the action.
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